UNIT-I
CONSTITUTION OF INDIA

“Constitution is not a mere lawyers’ document, it is a vehicle of Life, and its spirit is always the spirit of
Age.”- B.R. Ambedkar

The word ‘Constitution’ is of French origin which is generally used for regulation and orders. The
Constitution of any country is the fundamental law of the land with greater authority and sanctity. It not
only describes the basic principles of the State, the structures and processes of governance and the
fundamental rights of citizens but also envisions a path of growth and development for a nation.

The Constitution of India is the supreme law of the land. It lays down the frame- work definingfundamental
political principles, establishes the structure, procedures, powers and duties of government and“spells out
the fundamental rights, directive principles and duties of the citizens.

It is the largest written Constitution of any sovereign countrygn the world,
Containing more than 395 Articles and divided into 24 parts and 12 schedules passed
And adopted by the Constituent Assembly on 26th November, 1949.

It came into effect on 26th January, 1950.

The Constitution declares the Union of India a Sovereign, Socialist, Secular, Democratic Republic, assuring
its citizens of Justice, Equality and Liberty and endeavors to promote, Fraternity'among them all.

After India attained freedom, the dream of the Constitution makers was to evolve such a viable model of
governance that would best serve the nation Keepingithe primacy of the people as central. It is the
farsightedness and visionary leadership of the Founding Fathers of the Constitution which has bestowed the
country with an outstanding Constitution that has worked ‘asha beacon for the nation over the last seven
decades. The country greatly owes the success, of the democratic system to the robust edifice and
institutional framework that the Canstitution of India has laid down.

On 26 November 1949, "We, the Peopleof.India”,

Resolved “to adopt, enact and give'to ourselves’sthe Constitution of independent India. In commemoration
of the 125" Birth Anniversary of Dr.\Bhimrao"Ambedkar on 26 November in the year of 2015, both the
Houses of Parliament held dedieated Sittings for discussion on "Commitment to India's Constitution™ as a
part of Celebrations. Since then, the,day of 26 November is celebrated as the Constitution Day every year.
Earlier, this ‘day,was commemoratedas National Law Day, after a resolution by the Supreme Court Bar
Association, a lawyers’ body, in 1979.

Constitutional History and Making of the Constitution

The evolution of representative institutions in the country began many decades before 26 January 1950 and
continued unabated since. Its origins lie deeply embedded in the struggle for independence from Britain and
in the movements for responsible and constitutional government in the princely States.

o The Charter Act of 1853 provided some sort of a separate ‘Legislature’

In the form of a 12-member Legislative Council. The Indian Councils Act, 1861, which is described as the
“prime Charter of the Indian Legislature” inaugurating the “system of legislative devolution in India”, was
followed by the Indian Council’s Act of 1892 and 1909. The Act of 1909 which was in implementation of
the Morley-Minto Reforms, introduced an element of election and representation in the Legislative Council
at the Union. However, none of these Acts provided for decisive say to the native elements in the matters
of legislation and administration.

o The Government of India Act of 1919, which gave effect to the Montague-Chelmsford Reforms,
Established a Bicameral Legislature at the Union for the first time and introduced some elements of
responsible form of Government in the Provinces. The national leaders found the 1919 reforms inadequate,



unsatisfactory and disappointing and urged the British Parliament to take early steps to establish fully
responsible Government in India in accordance with the principle of self-determination. For early revision
of the Government of India Act, 1919, a resolution, which later became famous as the ‘National Demand’,
was adopted by the Central Legislative Assembly which, for the first time, lent its support to the growing
demand that the future Constitution of India should be framed by Indians themselves.

e In 1922, Mahatma Gandhi asserted the demand that India’s destiny should be determined by the Indians
themselves.

He stated: “Swaraj will not be a free gift of the British Parliament. It will be a declaration of India’s full
self- expression, expressed through an Act of Parliament. But it will be merely a courteous ratification of
the declared wish of the people of India. The ratification will be a treaty to which Britaimwill be a party.
The British Parliament, when the settlement comes, will ratify the wishes of the peopleyof India as
expressed through the freely chosen representatives”.

¢ Another significant development in the Indian constitutional history was enactmentiofithe Government
of India Act, 1935.

The Government of India Act, 1935 occupies a significant place in the constitutional history of India as
the Act had endeavoured to give a written Constitution to the country.“However, the freedom fighters or
people’s representatives had no role in the making of this document, and it ‘suffered from serious
drawbacks. Even after the enactment of the Government of India Act, 1935, theACentral Government in
India, by and large, remained what it was under the Act of 1919, since the federal part of the 1935 Act
never came into operation; only some modifications in practice and procedure, as necessitated by the
introduction of ‘autonomy’ in the Provinces, were made.

o The Quit India Movement of 1942 lent a new thrust to the freedom struggle. Subsequently, there were
several efforts to work out the transfer of poweérnand to provideé for a constitutional framework for free
India.

o As a part of these efforts, a British Cabinet Mission‘arrived in India on 24 March 1946.

The avowed purpose of the Mission was to assist the viceroy.in, setting up in India the machinery by which
Indians could devise their own Constitution. During the negotiations, the emphasis on the fundamental
issues of Independence and of a representativedConstituent Assembly for framing the future Constitution
unhindered by any external interference, was feiterated. The Cabinet Mission presented on 16 May 1946 a
scheme of its own, laying down the prineiples and procedure for framing the future Constitution of India.

In respect of the formation of the Constituent Assembly in order to frame the Constitution without delay,
the Plan suggested;

0] to allot to gach Province a total number of seats in proportion to its population, roughly in the
ratio of one to a millien, as‘the nearest substitute for representation by adult suffrage;
(i) to divide the provinciahallocation of seats between the main communities in each Province

in‘preportion'to their population; and
(iii) to provide that the representatives allotted to each community in a Province shall be elected
by the members of that community in its Legislative Assembly.

¢ Underthe terms of the Cabinet Mission Plan, the Members of Constituent Assembly were elected in July
1946.
The India Independence Act, 1947 provided that the Constituent Assembly would have unlimited power to
frame and adopt any Constitution and even to supersede the India Independence Act itself without the need
for any further legislation on the part of the British Parliament.
The Indian Independence Act expressly terminated the British Parliament’s authority to legislate for the
Dominion on or after the 15 August 1947. The Constituent Assembly, thus, became a body fully
representative of the States and Provinces in India and fully sovereign of all external authority. As a
sovereign body, it completed the task of framing the Constitution for India in the best interest of people and
without any outside interference.
e On 29 August 1947, the Drafting Committee was elected by the Constituent Assembly under the
Chairmanship of Dr. B.R Ambedkar for preparation of a draft Constitution.



The Constituent Assembly was able to complete the monumental task of drafting a Constitution for
independent India within a period of less than three years-two years, eleven months and seventeen days, to
be exact.
They produced a fine document, handwritten in 90,000 words. On the 26th day of November 1949,

it could proudly declare on behalf of the people of India that we do
“HEREBY ADOPT, ANACT AND GIVE TO OURSELVES THIS CONSTITUTION.”

In all, 284 members actually appended their signatures to the Constitution as finally passed. The Original
Constitution contained a Preamble, 395 Articles and 8 Schedules. The provisions relating to citizenship,
elections, provisional Parliament, temporary and transitional provisions were given immediate effect. The
rest of the Constitution of India came into force on 26 January 1950. On that day, the Constituent Assembly
ceased to exist, transforming itself into the Provisional Parliament of India until a new Parliament was
constituted in 1952.

The Indian constitution is unique in its content and spirit. The salient features of the constitution-are as
follows:-

' Lengthiest written Constitution

| Blend of Rigidity and Flexibility

- Federal system with unitary features

- Parliamentary form of Government

| Independent judiciary

| Single citizenship

' Emergency provision

Structure:- The Indian Constitution originally consisted of 395 Art, 22 parts, 8 Schedules. But after the
Constitution 104" Amendment Act, 2003, the /Indiany Constitution Consists of 448 Art, 25 parts, 12
Schedules.

Preamble:-  The preamble to the constitution is based on the * objective resolution” drafted and moved by
Pandit Nehru and adopted by constituent assembly. it runs as follows:-

“We THE PEOPLE OF INDIA, havingsolemnly resolved to constitute India in to a SOVERIGN

SOCIALIST SECULAR DEMOCRATIC REPUBLIC and to secure to all its citizen:-

JUSTICE,/social, Ecenomic, and Political;
(LIBERTY of thought; expression, belief, faith and worship;
EQUALITY of status and of opportunity;,
'FRATERNITY assuring the dignity of the individual and the unity and integrity of the nation;
In our Constituent’Assembly, this 26th November, 1949, do hereby adopt, enact and give to
ourselves this constitution.”
Purpose ofithe Preamble:- The preamble to the constitution is a key to open the minds of the makers and
shows the general purpose for which they made the several provisions in the constitution. Preamble serves
the following purposes:-
1. Itdiscloses the source of the constitution.
2. It lays down the date of the commencement of the constitution.
3. It set out the rights and freedoms which the people of India wished to secure for themselves.
4. It declares the nature of the government.

Nature of Indian Constitution:-The Constitution is of two kinds:-
1. Unitary:- In a Unitary Constitutions the powers of the Government are centralized in one
Government v.z. the States or Provinces are Subordinates to the Centre.
2. Federal:- In Federal Constitution, there is a division of Powers between the federal and the
State Government and both are independent in their own spheres. The American Constitution is
universally regarded as an example of the Federal Constitution.
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Characteristics of a federal Constitution:-

1. A Written Constitution :- For a federal Constitution it is Mandatory that there should be a
written Constitution.

2. Dual Government:- In case of federal constitution, there is system of dual government one
at centre and another at state.

3. Supremacy of Constitutions:- For a federal Constitution there should be supremacy of the
Constitution. At the time of the exercise of power by three organs of the Govt. i.e. legislative,
executive and Judiciary, all functions are Subordinated and Controlled by the Constitution.

4. Distribution of Powers:- Federalism means the distribution of powers of the State among a
Number of Co-ordinate bodies each originating in and controlled by the Constitution

5. Rigidity:- Rigidity is one of the Basic essential of a federal Constitution. Ithighly depends
on the Process of amendment.

6. Independent Judiciary:- There should be an independent judiciaryghaving authority on
other organs. In a federal Constitution the courts (judiciary) has the‘final power to interpret
the Constitution. Finally it should say that the judiciary is the Guardian of the Constitution.

Conclusion : Finally if can be said that the Indian Constitution is neither Purely federal nor purely unitary but
a Unique Combination of Both aspects
Peculiar feature of Indian Constitution:-
e Mode of formation
e Position of the state
Citizenship
Residuary power
e The lengthiest Constitution in the world.
Meaning of State:- ( Art.12) The state includes:-

e The Government and parliament of India

e The Government and legislature of each of thestates.

e All local and other authorities:

o Within the territory of India
o Under the contrelof the Government of India
All the fundamental rights are available againstithe state with a few exception.

Fundamental Rights

Introduction:- The aim'of Fundamental Rights is that certain elementary rights such as right to life, liberty,
freedom of speech and freedom of faith and so on should be regarded as inviolable under all circumstances
and that the shifting majority in legislatures of the country should not have a free hand in interfering with
fundamental rights: Fundamental right is called the Magna Carta of India.

Rights to,Equality
a. Equality before law-Art 14.
b.. Rrohibition of discrimination on the grounds of religion race, caste, sex or place of Birth Art
15.
c. Equality of opportunity in matters of public employment, Art 16.
d. Abolition of untouchability Art 17
e. Abolition of titles, Art 18.

Right to Equality or Equality before Law:-
Art.14 — says that “the State shall not deny to any person equality before the law or the equal protection of
the laws within the territory of India.”
Analysis:- Art 14 uses two expressions:-
(1) “Equality before the law; and
(2) Equal Protection of the laws



(1)Equality before law — This concept is taken from British Constitution. The concept of equality does
not mean absolute equality among human beings which is physically no possible to achieve. It is a concept
implying absence of any special privilege by reason of birth, Creed or the like in favour of any individual,
and also the equal subject of all individuals and classes to the ordinary law of the land.
In the words of Dr.Jennings- “Equality before the law” means that among equals the law should be
equal and should be equally administered, that like should be treated alike.

Rule of law — The guarantee of ,,equality before the law* is an aspect of what Dicey,Calls the “rule of
law” in England. It means that no man is above the law and that every person, whateVer, be his rank or
conditions, is subject to the jurisdiction of ordinary courts. “Dicey the Rule of Law has three distinct
meaning

(1) Supremacy of the law

(2) Equality before the flaw

(3) The Constitution is the result of the ordinary law of the land.

(2) Equal Protection of the Laws — This concept is taken from American constitution«This has been
interpreted to mean subjection to equal law, applying to all in the same circumstanees. It'only means that all
persons similarly circumstance shall be treated alike both in the privileges conferred and liabilities imposed
by the law equal law should be applied to all in the same situationiand there should be no discrimination
between one person and another. The words “any person” in Art 14%f the comstitution denotes that the
guarantee of the equal protection of laws is available to any person“which“includes any company or
association or body of individuals. The protectionfof Art 14 extends to both citizens and non-citizens and to
natural persons as well as legal persons. The equality,before the law is guaranteed to all without regard to
race, colour or nationality. Corporations being juristic'persons are also entitled to the benefit of Art 14.
Test of Reasonable classification — While Art 14%forbids class legislation; it permits reasonable
classification of persons, objects and transactions by the legislature for the purpose of achieving specific
ends. But classification must not be arbitrary, artificial or evasive”. It must always rest upon some real and
substantial distinction bearing a just and reasonable relation to the object sought to be achieved by the
legislature, classification to be,reasonable must fulfill the following two conditions —

1. the classification mustbe,founded on an “intelligible differentia” which distinguishes

persons or things that,are grouped together from others left out of the group.
2. the differentia must have a rational relation to the object sought to be achieved by the Act.

Exceptions to the equality beforeslaw- Art 361 of the Constitution permits the following exceptions to this
rule —
e Ihe President or the Governor of a State shall not be answerable to any court.
¢ Nocriminahproceeding whatsoever shall be instituted or continued against the President
ora Governor in any court during his term of office.
¢ No Civil Proceeding in which relief is claimed against the President or the Governor of a
state shall be instituted during his term of office in any Court in respect of any act done
or‘purporting to be done by him in his personal capacity.Prohibition of discrimination
on certain grounds:-

Art 15(1) provides that the state shall not discriminate against any citizen on grounds only of:-
Religion

Race

Caste

Sex

Place of birth or

Any of them



Art 15 (2) provides that:- No citizen shall be on above grounds, subject to any disability, liability, restriction
or condition with regard to—
a. access to shops, public restaurants, hotels and places of public entertainment; or
b. the use of wells, tanks, bathing ghats, roads and places of public resort maintained
wholly or partly out of State funds or dedicated to the use of the general public.

Exceptions:-

Art 15 (3), (4) and (5) contains exceptions to the general principal laid down under Art 15 (1) and
(2):-
¢+ Nothing in this article shall prevent the State from making any special, provision for
women and children.

+» Nothing in this article shall prevent the State from making any special provision for the
advancement of any socially and educationally backward classes'of €Citizens or for the
Scheduled Castes.

* Nothing in this article shall prevent the State from making any special provision, by law,
for the advancement of any socially and educationally backward classes of citizens or for
the Scheduled Castes or the Scheduled Tribes in so far as such specialgprovisions relate
to their admission to educational institutions including privatg educational institutions,
whether aided or unaided by the State, other than'the minority educational institution.

%

Equality of opportunity in matters of public employment :-( Art-16)

. There shall be equality of opportunitysfor all citizens in matters relating to employment or

appointment to any office under the State.

No citizen shall, on grounds only of:-

o religion,
race,
caste,
sex,
descent,
place of birth,
residence, or
o any of them.

be ineligible for, or discrifminated,againstin respect of, any employment or office under the State.

O OO OO0 O

Exceptions:*=

| Nothingyin thisarticle shall prevent Parliament from making any law prescribing, in regard to a
class or<classes of employment or appointment to an office under the Government of, or any
local or otherauthority within, a State or Union territory, any requirement as to residence within
that State or Union territory prior to such employment or appointment.
Nothing in this article shall prevent the State from making any provision for the reservation of
appointments or posts in favour of any backward class of citizens which, in the opinion of the
State, 1s'not adequately represented in the services under the State.

' Nothing in this article shall prevent the State from making any provision for_reservation in
matters_of promotion, with consequential seniority, to any class or classes of posts in the
services under the State in favour of the Scheduled Castes and the Scheduled Tribes which, in
the opinion of the State, are not adequately represented in the services under the State.

- Nothing in this article shall affect the operation of any law which provides that the incumbent of
an office in connection with the affairs of any religious or denominational institution or any
member of the governing body thereof shall be a person professing a particular religion or
belonging to a particular denomination.




Abolition of Untouchability

“Untouchability” is abolished and its practice in any form is forbidden. The enforcement of any

disability arising out of “Untouchability” shall be an offence punishable in accordance with law.

The term “Untouchability” is not defined under the Constitution. However, it refers to the social

disabilities imposed on certain class of person by reason of their birth in certain caste. However, it

does not cover social boycott of a few individuals.

Abolition of Titles

"I No title, not being a military or academic distinction, shall be conferred by the State.
No citizen of India shall accept any title from any foreign State.

1 No person who is not a citizen of India shall, while he holds any office of profit or trust under the
State, accept without the consent of the President any title from any foreign State.

| No person holding any office of profit or trust under the State shall, witheutsthe consent,of the

President, accept any present, emolument, or office of any kind from or under any-foreign‘State.

Right to Freedom
Acrticle 19(i) defines six freedoms:-
a. Freedom of speech and expression
b. Freedom of Assembly
C. Freedom to from Association
d. Freedom of Movement
e. Freedom to reside and to settle
f.  Freedom of Profession, occupation, trade or business.

These six freedom are however not absolute, and subjectto reasonable restriction which are as follows:-
I.  Security of the State

ii.  Friendly relation with foreign states
ii.  Public order
iv.  Decency and Morality
v.  Contempt of Court
vi.  Defamation

vii.  Incitement to an offence

viii.  Sovereignty-and Integrity of India

Protection in respeet of conviction for offences

Ex-post facto law:-
No4person shall be eonvicted“of any offence except for violation of a law in force at the time of the
commission of the Act|charged as an offence, nor be subjected to a penalty greater than that which might
have been inflicted under the law in force at the time of the commission of the offence.

Double jeopardy:-

No person shall be prosecuted and punished for the same offence more than once. The protection under
this clause is available only in proceedings before a court of law or a judicial tribunal. In other words, it is
not available in proceedings before departmental or administrative authorities.

Self -Incrimination:- No person accused of any offence shall be compelled to be a witness against himself.
It extends to both oral and documentary evidence. It extends to only criminal proceedings and not to civil
proceedings. The benefit is available only when all the following conditions are satisfied:-

Person must be accused of an offence

There must be compulsion to be witness

Such compulsion should result in his giving evidence against himself.




Right to Life & Personal Liberty
“No person shall be deprived of his life or personal liberty except according to Procedure established by
law.”

In Maneka Gandhi v. Union of India. The Court has given the widest possible interpretation of Personal
liberty. Thus Art 21 requires the following Conditions to be fulfilled before a Person is deprived of
Personal liberty.

There must me a valid law.
'] The law must provide a Procedure.
'] The Procedure must be (just, fair and Reasonable) ensuring Natural Justice.
Right to life includes within its ambit the right to live with Human dignity. The S.C. held that the right to life
defines not only physical existence but the “quality of life.”

Right to Education-21A

Article 21A declares that state shall provide free and compulsory education to all ¢hildren of the age of six
to fourteen years in such a manner as the state may decide. Thus, this provision makes only elementary
education a fundamental right and not higher or professional education. This provision becomes effective
from the date of 01.04.2012.

Protection against arrest and detention
Article 22 grants protection to persons who are arrested or detained. Detention is of two types:-
e Punitive detention- is to punish a person for an offence committed,by him
after trial and conviction in court.
e Preventive detention- means detention ofi @ person witheut a trial and conviction of court. The
objective of the preventive detention is not to punish a personfor a past offence but to prevent him from
committing an offence in near future.
Article 22 has two parts:-
e First part deals with the ordinary law
e Second part dgals with the preventive detention
First part:- it deals with the detention under the ordinary law and provides for the following:-
Right to be informed of the grounds of arrest.
Right to consultband be'defended by a legal practitioner.
Right to be produced before magistrate within 24 hours, excluding the journey time.
Right to be released after 24 hours unless the Magistrate authorises further detention.

These safeguards, are not available to an alien or a person arrested or detained under
preventive detention.
e Supreme Court has held that first part is not applicable in case of civil arrest, failure to
paysincome tax.
Second Part:- It deals with the detention under the preventive detention law. The protection is available
to bothreitizen as well as alien and includes the following:-
+ The'detention of person cannot exceed three months unless an advisory board reports
sufficient cause for extended detention.
+«¢* The grounds of detention should be communicated to the detenue.
¢ The detenue should be afforded an opportunity to make representation against the
detention order.
Right against exploitation
+¢ Prohibition of traffic in human beings and forced labour:- Article 23 prohibits traffic in human
beings and other similar forms of forced labour. This right is available to both citizens and non-citizens. It
protects the individual not only against state but also against the private person. However, state may
impose compulsory service for public purpose i.e military service or social service.
¢+ Prohibition of employment of children in factories etc.:- Article 24 prohibits the employment of
children below the age of 14 years in any factory, mine or other hazardous activities. But it does not
prohibit their employment in any harmless innocent work.
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Right to freedom of Religion
¢ Freedom of conscience etc.:- Article 25 says that all persons are equally entitled to freedom of
conscience and the right to freely profess, practice and propogate religion. The implications of these are as
follows:-
e Freedom of conscience
e Right to profess
¢ Right to propogate
e Right to practice
Avrticle 25 covers not only religious belief but also religious practices. This right is available to all
person citizen as well as noncitizen.
¢ Freedom to manage religious affairs:- As per article 26, every religious
denomination or any of its section shall have the following right:-

to establish and maintain institutions for religious and charitable purposes;
to manage its own affairs in matters of religion.

to own and acquire movable and immovable property; and

to administer such property in accordance with law.

+¢ Freedom from taxation for promotion of Religion:- Article 27 lays downi'that no person shall be
compelled to pay any taxes for the promotion or maintenance\of any particular religion or religious
denomination. In other words, the state should not spend the publicsmoney collected by way of tax for the
promotion or maintenance of any particular religion.
This provision prohibits only levy of tax and not a fees. This isdecause'the purpose of fee is to control
secular administration of religious institutions not to promete or maintain religion.

¢ Freedom from attending religious instructiony(R1):- Article 28 provides that no religious
instruction shall be provided in any educational institution wholly maintained out of state funds.
However, this provision shall not apply to an educational, institution administered by the state but
established under any endowment or trust requiring imparting of religious institution in such institution.
Article 28 distinguishes betweenyfour typesof educational institutions:-
e [nstitutions wholly maintained by.the state- RI totally prohibited
e [nstitutions administered by, the state,but established under any endowment or trust-RI permitted
e Institutions recognised by the state- Rl isfpermitted on voluntary basis
e Institutions receiving aidhfromthe,state- Rl is permitted on voluntary basis.
Cultural and Educational Rights
Protection of interest of minority:- (Article- 29):-
e Any section of thecitizens residing in the territory of India or any part thereof having a distinct
language; seript orculture of its own shall have the right to conserve the same.
e Further, No citizen shall be denied admission into any educational institution maintained by the
State or receiving aid out of State funds on grounds only of religion, race, caste, language or any
ofthem.

Right of minorities to establish and administer educational institutions:-

e All minorities, whether based on religion or language, shall have the right to establish and administer
educational institutions of their choice.

e In making any law providing for the compulsory acquisition of any property of an educational
institution established and administered by a minority, the State shall ensure that the amount fixed by
or determined under such law for the acquisition of such property is such as would not restrict or
abrogate the right guaranteed.

e The State shall not, in granting aid to educational institutions, discriminate against any educational
institution on the ground that it is under the management of a minority, whether based on religion or
language.



Minority educational institutions are of three types:-
e Institutions that seek recognition as well as aid from the state.
e Institutions that seek only recognition from the state not aid.
e Institutions that neither seek recognition nor aid from the state.
Only first two types of institutions are subject to state control.

Right to constitutional Remedies

Meaning:- A mere declaration of fundamental rights in the constitution is meaningless, useless and
worthless without providing effective machinery for their enforcement. In other words right of enforcement
is itself a fundamental right. That is why Dr. Ambedkar called Article 32 as the soul of the,constitution.

Article 32 empowers the Supreme Court to act as defender and guarantor of the fundamental rights of the
citizen. It has been vested with ‘original and ‘wide’ powers for that purpose. The purpose of ‘Art, 32 is to
provide a guaranteed, effective, expeditious, inexpensive and summary remedy forsthe protectionyof the
fundamental rights. Only the fundamental right can be enforced and not any otheright like'statutory.right,
customary rights etc. The violation of fundamental right is sine qua non_for the applicability ‘of article 32.
However, the jurisdiction of the Supreme Court in case of violation fundamental right,is concurrent with the
jurisdiction of the High Court as per Article 226 of the constitution. It means when the fundamental right of
a citizen is violated, the aggrieved party has the option of moving either the HigheCourt or Supreme Court
directly. Supreme Court and High Court ( in case of any other right also) provides the remedy in form of
writ which are as follows:-

+ Habeas Corpus: - it is Latin term which literally means_‘to_have the-body of. It is an order issued by
the court to a person who has detained anothérperson to produce the body of latter before it. The court
then examines the cause and legality of the/ detention. It“would set the detained person free, if the
detention is found to be illegal. Thus writ is a/bulwark of individual liberty against arbitrary detention.

The writ of Habeas Corpus can issued against both public and private person. However it cannot be issued
in following cases:-

e Detentign is lawful.
e Proceeding,isifor contempt of legislation or a court.
e Detention is by a competent court.
e Detention is outside the jurisdiction of the court.
% Mandamus: - It literally meansy'we command’. It is command issued by the court to a public official
asking him to perform hiS official ‘duties that he has failed or refused to perform. It can also be issued
against any public body, a corporation;an inferior court, a tribunal or government for the same purpose.
It canpot be issued in the fallewing cases:-
o Againsta private individual or body
o Tao enforcedepartmental instruction
o When the duty.is discretionary not mandatory
+¢ Against the president or Governor.Prohibition:- Literally means ‘to forbid’. It is issued by higher
court 10 a lower court or tribunal to prevent the latter from exceeding the jurisdiction. Thus unlike,
mandamus that directs activity, the prohibition directs inactivity. It is not issued against:-
e Administrative authorities
e Legislative authorities
e Private individuals.
+»+ Certiorari:- In the literal sense, it means ‘to be certified’ or ‘to be informed’. It is issued by higher
court to a lower court or tribunal either to transfer a case pending with the latter to itself or squash the
order of the latter in a case. It is issued on the grounds of:-
e Excess of jurisdiction
e Lack of jurisdiction
e Error of law.
Thus, unlike prohibition, which is only preventive, certiorari is both preventive as well as curative.
Certiorari can be issued against even the administrative authorities affecting the rights of individual as per
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the ruling of the supreme since 1991.

¢ Quo-Warranto:- In the literal sense, ‘it means by what authority or warrant’. It is issued by the court
to enquire in to the legality of claim of a person to a public office.

Fundamental duties
a. To abide by the Constitution and respect its ideals and institutions, the National Flag and the
national Anthem
To Cherish and follow the noble ideals which inspired our National Struggle for freedom.
To uphold and protect the Sovereignty — Unity and integrity of India.
To defend the Country and render National Service when called upon to doso:
To Promote harmony and the spirit of common brotherhood amongst all the ‘people of India,
Transcending, religious, linguistic and regional or Sectional diversities, to renounce,Practices
derogatory to the dignity of woman.
To value and presence the rich heritage of our composite culture.
To protect and improve the Natural, environment, Including forests, lakes, rivers and wild
life, to have compassion for living creatures.
To develop the Scientific temper, humanism and thefspirit of inquiry andreform.
To safeguard public property and to abjure violence.
j.  To strive towards excellence in all sphere of individual and collective activity. So that the
nation constantly rises to higher levels of Endeavour and achievement.
k. Who is Parent or Guardian to Provide opportunities foreducationso his child or as the case
be ward between the age of six and fourteen years.

®Pooo
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Directive Principles of State Policy

Introduction:- The D.P.S.P. contained in Part IV of the,Constitution set out aims and objective to be taken
up by the States in the governance of the country. This feature of the Constitution is borrowed from the
Constitution of Ireland. The idea of a welfare State established by our constitution can only be achieved if
the States try to implement them with a high sense of moral duty. The main object in enacting the
directive principles appears is to Set standard offachievement before the legislature and the executive, the
local and other authorities,sby which: their4uccess or failure can be judge. The Constitution of India
contains the following directive principals:-

i. Directive for social order basedhon justice —Art 38(1) requires the State to try and promote the welfare
of the people by securing _a social erder in:which every one is assured social, economic and political
justice.

il. Directives in the nature of non-justifiable right of every citizen —

. right'to adequate means of livelihood Art 39 (a),
. right of hoth sexes te,equal pay for equal work Art 39 (b)
. Right againstieconomig,exploitation. Art 39 (e)

. Equitable justice,and free legal aid, Art 39 (A).

ii. Toorganize village Panchayats as units of self-government (Art. 40)

V. Right'ofwork within the economic capacity of the state. Art 41

v. The State shall"make provision for securing just and humane conditions of work and for maternity
relief. Art. 42.

Vi. To develop cottage industries. (Art 43)

Vii. Participation of workers in management of industries, (Art 43A)

Vill. To secure a uniform civil code for the Citizen (Art 44).

iX. The State shall endeavour to provide, free and compulsory education for all children until they
complete the age of fourteen years. Art. 45

X. To promote with special care the educational and economic interests of the weaker section of the
People and, in particular, of the Scheduled Castes and the Scheduled Tribes, and shall protect them from
social injustice and all forms of exploitation.

Xi. To prohibit consumption of liquors and intoxicating drug except for medical purposes. (Art 47).

Xil. To organize agriculture and animal husbandry on modern lines.
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Xill. Protection and improvement of environment and safeguarding of forests and wild life, (art 48A)
Xiv. To protect and maintain places of historic, and artistic interest. (Art 49).
XVv.To separate judiciary from executive (Art 50).
XVi.  The State shall endeavour to—
a.promote international peace and security;
b. maintain just and honourable relations between nations;
Relation between fundamental rights & D.P.S.P:-
D.P.S.P contained in Part IV of the Constitution. These are defined in Art 36 to 51 set out the aims and
objectives to be taken up by the State in the Governance of the country. The D.P.S.P. is borrowed from the
Constitution of Ireland. The D.P.S.P. are not justifiable.
Fundamental Rights are contained in Part 111 of the Constitution. These are defined in Art 22 to 35. These
rights are provided for to every person of India and it can be enforced by the Court.
In Kesvanand Bharti v. State of Kerala, The Supreme Court held that the fundamental right'&D.P.S.P.
aim is the some goal of bringing about a social revolution and establishment of a welfare state and‘they can
be interpreted and applied together.

Ordinance Making Power (Art 123):- If any time when both house of Parliament are not in session,
President may issue ordinance having same force of as an Act of/Parliament. Such ordinance must be laid
before both houses of Parliament and shall have effect up to six weeks of unless Rarliament by disapproved
by resolution.

An ordinance Promulgated under Art 123 is a law having same foree and effect/as an Act at Parliament.
The ordinance passed by the President cannot be inquired into challenged indCourts. It can not violate
fundamental rights.
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